Introduction
One of the last golden shares cases decided by the Court of Justice of the European Union (CJEU) was Case C-244/11 Commission v. Greece. The Commission initiated infringement procedures against Greece, which had adopted, by special legislation, a scheme of prior authorization for the acquisition of voting rights in strategic public limited companies and of ex post control. The CJEU found that the Greek scheme conferred a wide discretion on Greek authorities which is difficult for the courts to control and which includes a risk of discrimination. This article aims to analyze the contribution of Case C-244/11 Commission v. Greece to the clarification of the scope of Article 345 TFEU on property ownership (ex Article 295 EC). This analysis will take place in the broader context of privatizations occurring in over-indebted Member States affected by the Eurozone crisis. Special weight will be placed upon the Greek debt crisis and EU/IMF loan package for Greece, because specific privatizations were required as part of the Greek bailout deal. Implications on the Cyprus bailout deal will also be discussed.
The golden shares case law of the CJEU constitutes a series of cases which examines the compatibility of special prerogatives that Member States preserve in privatized companies with the fundamental freedoms. 'Golden Shares' are defined as special rights that States retain in certain privatized companies, which do not correspond often to the State's shareholding in the company (i.e. no proportionality between capital and control). The establishment of these special rights is based usually on public interest considerations. These special rights frequently consist of veto rights over certain corporate decisions or powers to inhibit certain acquisitions of shares in the privatized company. 3 The Commission considered the introduction of golden shares as restrictions on the freedom of establishment and the free movement of capital and initiated infringement procedures against the relevant Member States. 4 The CJEU decided many cases in which the free movement of capital and the freedom of establishment were directly or indirectly restricted through the State holding such golden shares. These golden shares cases occupy the CJEU since 2000. This case law of the CJEU examined the various aspects of the corporate structure and the company law mechanisms that exist in the privatized companies at EU level. After examining various national legislations introducing golden shares in the light of the freedom of establishment and the free movement of capital, the CJEU adopted certain criteria for the identification of infringements of these two fundamental freedoms, as well as for their justification.
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Before proceeding to this examination of the compatibility of golden shares with the freedom of establishment and the free movement of capital, the CJEU analyzed the relationship between privatizations and the scope of Article 345 TFEU on property ownership (ex Article 295 EC). This relationship constitutes the main focus of this paper.
Factual and legal background
Greek legislation (Article 11 of Law 3631/2008) required prior authorization for the acquisition of voting rights representing 20% or more of the share capital in certain strategic public limited companies which operate national infrastructure networks within a monopoly context. More specifically, in respect of strategic public limited undertakings having, or having had, a monopoly, in particular with regard to companies owning, operating or managing national infrastructure networks, the acquisition by a shareholder other than the Greek State or by companies related to that shareholder or by shareholders acting jointly and in a concerted manner of voting rights representing more than 20% of the total share capital shall be subject to prior authorization by a special Inter-ministerial Privatization Committee. For indicative purposes, the Greek legislation mentioned certain evaluation criteria that the special Inter-ministerial Privatization Committee should take into account (e.g. the experience of third-party shareholders in the field of activity of the companies above, their solvency, information relating to their investment strategies, the transparency of their transactions etc.) Moreover, there was a provision for ex post control with regard to the adoption of certain decisions. Certain decisions of these strategic undertakings shall be subject to authorization by the Minister for Finance for purposes of general interest. These decisions concerned dissolution and liquidation of these undertakings, restructuring (conversion, merger and break-up) and certain transactions on their assets (transfer, transformation or conversion, disposal, supply as a guarantee, as well as transformation or alteration of the allocation of strategic elements of the assets of these undertakings and of the basic networks and infrastructure necessary for the economic and social life of the country as well as its security). The Greek scheme of prior authorization for the acquisition of voting rights in strategic public limited companies and of ex post control was found to be contrary to the freedom of establishment. The CJEU held that such a restriction existed if a prior authorization scheme had the effect of preventing or restricting the exercise of voting rights attached to shares held since these constituted one of the principal means for the shareholder to participate actively in the management of an undertaking or in its control. As regards the arrangements for ex post control, the CJEU held that such a scheme had to be assessed only under Article 49 TFEU since it related to decisions within the scope of the management of the company and therefore concerned only those shareholders capable of exerting a definite influence on it.
Next, the CJEU examined the justification for the restrictions on the freedom of establishment in the light of the objective invoked by Greece, namely of ensuring continuity of certain basic services and the operation of networks considered to be necessary for the economic and social life of a country; in particular the country's necessary energy and water supply, the provision of telecommunications services, and the management of the country's two largest ports.
The CJEU did not accept this as justification. It held that the prior authorization and the ex post control schemes were disproportionate. More specifically, the CJEU held that such a prior authorization scheme conferred a discretionary power on the administration which was difficult for the courts to control and which included a risk of discrimination. Regarding the ex post control scheme, the circumstances in which the right to object could be exercised were potentially numerous, undetermined and indeterminable and left the national authorities too much discretion. Consequently, it had to be stated that, the prior authorization and the ex post control schemes were infringing freedom of establishment and could not be justified. The first cases on Article 345 TFEU (ex Article 295 EC) stressed the importance of neutrality of property rights, in the context of the proper functioning of the internal market. 15 In subsequent cases, the CJEU did not only examine the exercise of special or exclusive property rights; it also examined the existence and the preconditions of these rights. 16 This is a more decisive intervention of the CJEU in the core of property rights.
In Commission v. Greece, the CJEU proceeded to an examination of Article 345 TFEU (ex Article 295 EC) in the context of special privileges of the State in privatized companies. Greece invoked this article and argued that the Greek privatization scheme fell outside the scope of the fundamental freedoms. It contended that the measures taken by a Member State for the purposes of the privatization of those strategic undertakings controlled by the State fell outside the scope of the fundamental freedoms enshrined in the Treaty. This was subject to the condition that the privatization scheme was based on objective non-discriminatory criteria which were known in advance to the undertakings concerned and that it provided for legal remedies.
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The CJEU rejected this argument and stated that, although Article 345 TFEU (ex Article 295 EC) did not call into question the Member States' right to establish a system for the acquisition of immovable property, such a system remained subject to the fundamental rules of EU law, including those of non-discrimination, freedom of establishment and free movement of capital. 18 It could be argued that the arguments of the Greek government about objective non-discriminatory criteria and the available legal remedies are irrelevant to the substance of Article 345 TFEU (ex Article 295 EC). It is difficult to see how the conditions of the privatization scheme are really related to the scope of Article 345 TFEU (ex Article 295 EC). A distinction between a property right which is governed by national property laws and the exercise of such a right, which must comply with the fundamental freedoms, could be drawn in the context of golden shares. privatizations and golden shares. On the one hand, Article 345 TFEU (ex Article 295 EC) permits Member States to preserve special rights and to adopt golden shares in privatized companies. The decision of Member States to preserve these golden shares and, as a matter of fact, the existence of these special rights, which constitute property rights, fall within the scope of Article 345 TFEU (ex Article 295 EC) and outside the scope of fundamental freedoms. This is an economic policy 23 decision and its adoption is entrusted to national governments. On the other hand, the content as well as the exercise of these golden shares, which constitute property rights, must comply with the fundamental freedoms and these are not caught by Article 345 TFEU (ex Article 295 EC). It is easily understood that this distinction between the existence and the exercise of property rights (golden shares in privatized undertakings, in our case) could draw the border between Article 345 TFEU (ex Article 295 EC) and the fundamental freedoms.
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The position of the privatization process and the adoption of golden shares, in the framework of the distinction between the existence and the exercise of property rights should be scrutinized further. The decision whether to privatize and to introduce golden shares falls within the scope of Article 345 TFEU (ex Article 295 EC) and outside the scope of fundamental freedoms, but the materialization of the decision to privatize (the content and exercise of special rights introduced by golden shares) falls within the scope of fundamental freedoms. Although the decision to privatize or not does not fall within the scope of fundamental freedoms, the privatization process (i.e. the realization and execution of the decision to privatize) must comply with internal market rules. More specifically, the part of the privatization process concerning golden shares should be compatible with fundamental freedoms. The substance of prerogatives, the structure and the conditions of exercise of golden shares by the Member States should be examined in the light of fundamental freedoms and should comply with them. 
Privatization prohibition and Article 345 TFEU on property ownership (ex Article 295 EC): the impact of Essent.
In Essent, the CJEU differentiated from the previous distinction between the existence and the exercise of property rights and adopted a different view on the scope of Article 345 TFEU (ex Article 295 EC). Dutch legislation introduced a privatization prohibition. Under Dutch law, the transfer of shares held in an electricity or gas distribution system operator required the consent of the Minister for Economic Affairs; that consent had to be refused where the result of such a transfer was that the shares became the property of persons other than the public authorities. The prohibition of privatization, allowed, in essence, the transfer of shares held in a distribution system operator only to public authorities, since any transfer which had the result that the shares become the property of persons other than the public authorities was prohibited. It followed that the prohibition of privatization precluded ownership by any private individual of shares in an electricity or gas distribution system operator active in the Netherlands.
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The dichotomy mentioned above between a property right which is governed by national property laws and the exercise of such a right does not apply to privatization prohibitions. It was argued that Article 345 TFEU (ex Article 295 EC) was embedded to the fundamental freedoms framework and that Article 345 TFEU (ex Article 295 EC) was used as a "sword" for the European Union to assess national property choices in the light of internal market rules. Member States can decide to transfer property titles from the private to the public sector or vice versa, but these policy decisions are no longer shielded and must comply with fundamental freedoms. 26 Member States are capable of structuring their public or private ownership systems, but Article 345 TFEU (ex Article 295 EC) no longer insulates these policy decisions. According to this interpretation of Article 345 TFEU (ex Article 295 EC), Member States are competent to decide upon the public or private nature of ownership entitlements and to adopt a specific ownership system, but that system must comply with internal market rules. As a matter of fact, public ownership claims, like the Dutch privatization prohibition, that contribute to fair competition are compatible with internal market. 27 Although EU law cannot dictate national choices of public or private nature of ownership entitlements, these national choices must respect internal market rules. Therefore, the neutrality of Article 345 TFEU (ex Article 295 EC) exists, if such neutrality contributes to the internal market.
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Furthermore, Essent has an important impact on the justification of infringements of fundamental freedoms. In previous golden shares cases, public interest or public security concerns invoked by Member States (like Greece) cannot entitle Member States to plead their own systems of property ownership, referred to in Article 345 TFEU (ex Article 295 EC), by way of justification for obstacles, resulting from golden shares. 29 According to Essent, as regards the prohibition of privatization, the CJEU held that this provision could not justify a restriction on the rules relating to the free movement of capital. However, that does not mean that the interest underlying the choice of the legislature in relation to the rules on the public or private ownership of the electricity or gas distribution system operator may not be taken into consideration as an overriding reason in the public interest. This divergent approach is based on the difference between Essent, concerning a privatization prohibition, and the rest of the golden share cases, concerning special privileges of the State in privatized undertakings. Hence, according to Essent, the reasons underlying the choice of the rules of property ownership, in the context of Article 345 TFEU (ex Article 295 EC), constitute factors which may be taken into consideration as circumstances capable of justifying restrictions on the free movement of capital.
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It could be inferred that when a Member State imposes a privatization prohibition, it is allowed to invoke the objectives which underlie the choice of the legislature in relation to the adopted rules governing the system of property ownership as overriding public interest requirements to justify any infringements of fundamental freedoms. 31 This approach to the justification of infringements of fundamental freedoms constitutes a further shift in the interpretation of Article 345 TFEU (ex Article 295 EC), in the framework of the internal market.
Is the EU really neutral towards privatizations? The case of bailout deals of over-indebted Member States in the Eurozone.
The Commission, contrary to Article 345 TFEU (ex Article 295 EC), seems to favor privatizations rather than to promote the exercise of public influence and state intervention in this field. Although Article 345 TFEU (ex Article 295 EC) declares the neutrality of EU law towards national provisions governing property ownership, many primary and secondary EU law provisions are encouraging Member States to proceed to privatizations. For example, provisions on economic policy (stringent budgetary discipline, the Council's "broad guidelines of the economic policies", and the promotion of private funding of transeuropean networks) and provisions on competition policy (the conditioning of state aid upon privatization, and the process of demonopolization) seem to incite Member States to privatize. 32 The 1993 White Paper on Growth, Competitiveness, Employment and the 1993
Recommendation on the broad guidelines of the economic policies of the Member States and of the EEC were supporting this tendency towards privatizations; while privatizations were not directly required, public undertakings should adjust to market rules.
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Apart from these primary and secondary EU law provisions, there are explicit requirements for privatizations in the Economic Adjustment Programmes that the heavily indebted Member States of the Eurozone agreed with the Troika (ECB, Commission and IMF). Greece, confronted with a heavy sovereign debt crisis, was the first Eurozone country that negotiated an Economic Adjustment Programme with the Troika.
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The bailout deal between Greece and Troika is subject to the fulfillment of certain conditions and adoption of certain measures which were stipulated in a Memorandum of Understanding (MoU), 35 evaluated and amended periodically. The content of the MoU was subsequently incorporated in Council Decision 2010/320/EU (and the subsequent amendments and supplements) dictating to Greece detailed measures "for the deficit reduction judged necessary to remedy the situation of excessive deficit". 36 After the Privatizations are among the main objectives of the MoU. 37 According to the MoU, Greece must "fundamentally reduce the footprint of government in the economy through bold structural fiscal reforms and by privatizing public assets" in order to "rebalance the economy, support growth and employment, restore fiscal sustainability, and secure financial stability". 38 Moreover, the MoU states that, under the Economic Adjustment Programme,
Greece aims "to accomplish a fundamental shift of public assets to private sector control.
Transferring assets in key sectors of the economy (such as ports, airports, motorways, energy, and real estate) to more productive uses through privatization and concessions should help encourage Foreign Direct Investment and other private investment, supporting the economic recovery and long-term growth. 39 It will also help to reduce public debt, contributing to improved market sentiment over time and supporting Greece's return to bond markets." 40 41 Hence, it could be argued that the Commission and the Council, as members of bailout agreements, do not retain a neutral position towards privatizations but they encourage them. In the framework of the bailout agreements, privatizations constitute one of the main tools for reducing budget deficit and achieving fiscal balance; hence, it is an inherent element of the bailout agreements that the Commission and the Council should promote privatizations and could not be neutral towards them.
The abovementioned argument is also strengthened by the fact that the MoU supports privatizations by making Greek State-owned companies more attractive to potential investors. The MoU requires compatibility of existing golden shares with fundamental freedoms and declares that "no further special rights will be introduced in the course of future privatization projects". 42 The introduction of new special rights is not allowed. This is a general prohibition; it seems that not even lawful special rights, which would be compatible with fundamental freedoms, are permitted. Special rights, even the lawful ones, are considered to deter investors planning to acquire shares of these privatized companies. Hence, acquisition of corporate control by private parties is expedited. The prohibition of new golden shares would make Greek State-owned companies more appealing to bidders interested in acquiring control of these companies. This provision definitely facilitates the privatization process.
Corporatizations and privatizations in over-indebted Member States affected by the Eurozone crisis.
Corporatization in the context of the internal market is another interesting aspect of this case, which is relevant to the delineation between Article 345 (ex Article 295 EC) and fundamental freedoms. It is interesting to see if corporatization is caught by Article 345 TFEU (ex Article 295 EC) or if it falls within the scope of fundamental freedoms. This distinction has important implications on the process of privatizations in over-indebted Eurozone Member States.
Corporatization is defined as the transformation of a government-owned enterprise into a company which operates under company law. It is a common practice that corporatization is a precursor to privatization and as such, provides for the necessary changes which must occur in a State-owned enterprise prior to its passage from public to private sector ownership.
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In Commission v Greece, the CJEU held that if a State decided to transform public undertakings into public limited companies whose shares were quoted on a stock exchange and could, in principle, be purchased freely on the market, allowing a non-State shareholder to establish itself in a significant way within those companies, as was the case of the Greek strategic public limited companies, it could not be accepted that Article 345 TFEU (ex Article 295 EC) might be invoked by a Member State in order to remove such acquisitions from the ambit of the fundamental freedoms. 44 It could be deduced that this transformation of public undertakings into public limited companies falls outside the scope of Article 345 TFEU (ex Article 295 EC) but within the scope of fundamental freedoms. As a matter of fact, the process of corporatization must comply with fundamental freedoms. Member States having decided to proceed to privatizations must be aware that corporatization constituting a precursor to privatizations would be scrutinized in the light of fundamental freedoms.
The compatibility of corporatization with internal market rules is quite important for Member States planning to proceed to corporatizations, and subsequently, to privatizations and to adoption of golden shares. However, there are no thorough requirements or detailed clauses, neither in the MoU, nor in the subsequent policy documents, for the compliance of this corporatization with the fundamental freedoms. There are only requirements for the privatization of natural monopolies; the provision of basic public goods and services by privatized industries will be fully safeguarded, in line with the national policy goals and in compliance with the EU Treaties and appropriate secondary legislation rules. 47 This omission is quite dangerous for the Cyprus Economic Adjustment Programme. If the corporatization process does not comply with the fundamental freedoms, this might lead to their infringement. It is easily understood that a potential infringement of fundamental freedoms by the corporatization process might obstruct subsequent privatizations, and as a matter of fact, the fulfillment of the conditions of the Economic Adjustment Programme.
Conclusion
The meaning of Article 345 TFEU (ex Article 295 EC) is that Member States can preserve their own property laws, as long as they comply with fundamental freedoms. Compliance with free movement rules must exist, because laws on property ownership can be so complex and restrictive that if an integrated market is to be achieved they have to take second place to free movement. 48 Commission v. Greece and previous golden shares cases referred to the position of special rights and golden shares of privatized companies, in the context of Article 345 TFEU (ex Article 295 EC).
The decision of Member States whether to proceed to a privatization is caught by Article 345 TFEU (ex Article 295 EC) and falls outside the scope of fundamental freedoms. While Member States are free to decide whether a public undertaking would be privatized, the content of their decision to privatize falls within the scope of fundamental freedoms and, as a matter of fact, it must comply with them. The means through which the decision to privatize is executed and materialized are covered by the fundamental freedoms and must comply with them. Although the CJEU cannot scrutinize the decision of Member States to privatize or not a public undertaking, it could examine the content of their decision to privatize in the light of fundamental freedoms and, more specifically, the freedom of establishment and the free movement of capital. Hence, the privatization laws of Member States stipulating the details of the privatization process and the various stages and conditions (including golden shares) under which a privatization will take place must be compatible with fundamental freedoms.
The delineation of the boundaries between Article 345 TFEU (ex Article 295 EC) and the fundamental freedoms constitutes a challenge for the bailout agreements and the privatization laws of over-indebted Member States affected by the Eurozone crisis. The bailout agreements of these Member States require extensive privatizations which must comply with internal market rules; otherwise, possible infringements of fundamental freedoms might obstruct the privatization programmes of these Member States and, as a result, the realization of their Economic Adjustment Programmes. The jurisprudential directions that the golden shares case law provides are really important for these overindebted Member States bound by bailout agreements.
